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From the Chair
J. Anderson “Andy” Little

Many of you know that Judge Walker resigned as the Commission’s chair last
February. | was elected by the Commission to serve as Interim Chair. Judge
Walker's shoes will be hard to fill, but I am honored to serve and will work
hard with my fellow Commission members.

There is much going on in dispute resolution and a lot of the recent news has
not been good. The State budget crisis has hit dispute resolution hard. While
the mediated settlement conference “user pay” model has fared well, other dis-
pute resolution programs that rely on taxpayer dollars have suffered cuts, in-
cluding the Court Ordered Arbitration Program and the Dispute Settlement
Centers. Expansion of the Custody and Visitation Mediation and Court Or-
dered Arbitration Programs has been derailed. Unfortunately, the word is out
that cuts may be even deeper next year.

While | am grateful that the Commission and the Programs it serves have come
through this difficult time unscathed, | am concerned about the larger picture
and | know that many of you are as well. Commission staff tell me that they
have received calls from mediators inquiring about the fate of the Arbitration
Program and expressing support for their local Arbitration Coordinators. |
know that many of you contacted your legislators to let them know that you
believe dispute resolution is making a difference in our courts and communities
and to ask for their support. Your efforts made a difference. The cuts could
have been far worse.

Though budget issues loom large, not al is bleak. On the plus side, the new
Family Financial Settlement Program continues to expand statewide and efforts
to establish a menu of dispute resolution options in the superior court Mediated
Settlement Conference Program are moving forward.

There is much to be done. | am confident the Commission will work with oth-
ers to collaborate on new and creative ways to avoid or minimize further cuts,
to encourage growth and expansion where we can, and to support dispute reso-
Iution practitionersin their efforts to do the best job they can. Like a good me-
diator, we must be about the work of finding ways to make the best of a bad
situation. | look forward to hearing your thoughts and suggestions and seek
your support as the Commission begins a new year.
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The Commission invites its readers
to comment on any articles pre-
sented in The Intermediary or to
write articles for inclusion.  Send
your thoughts to the editor, Ledlie
Ratliff, at ledie.ratliff @nccourts.org.
We look forward to hearing from

you!
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Web Siteon the M ovel!!

In the next few weeks, the Commission will unveil its new and improved
web site. The site will have its own URL — www.ncdrc.org — and a face
lift. Also, more materia will be posted, including this newsdletter, the Com-
mission’s Annual Report, the Commission’s Advisory Opinion Policy, and
many other documents. Lists of certified family financial and superior court
mediators and program rules and forms will continue to appear. In the next
phase of improvements (scheduled for the spring) the Commission will post
the Profile Forms which will be indexed to enable attorneys and other users
to search the profiles using key words. For example, an attorney represent-
ing or suing a financia institution will be able to target mediators with par-
ticular experience or education using key words like, “banking”, “finance”
or “accounting”. The Commission invites you to visit the new site!

CME Resource To Be Posted

The Commission’s new and improved web site will contain information to
help mediators compl ete the new Continuing Mediators Education Reporting
Requirement. One of the options for completing the requirement is inde-
pendent study. The new web site will post a suggested list of dispute resolu-
tion web sites where mediators can go to read dispute resolution news and
articles and order journals or books. Many good dispute resolution web sites
are available on the Internet and the Commission hopes mediators will take
advantage of them. The resource page should appear on the site by the end
of thismonth. Call the Commission’s office for help in accessing the page.

Annual Report Now Available

The Commission has published its Annual Report for Fiscal Year 2001/02.
The Report contains information about the Mediated Settlement Conference
and Family Financia Settlement Programs, the Commission’s work this past
year, and its plans for the upcoming year. The Commission mails the Report
to a wide audience, including its appointing authorities, judges, AOC offi-
cials, NCBA officials, and state and federal offices that rely on certified me-
diators. In an effort to save on printing and mailing costs, the Commission
does not mail the Report to mediators. However, the Report will be posted
on the Commission’ s web site at www.ncdrc.org and is available through the
Commission’s office at no charge. The Commission is proud of the work it
is doing and proud of the work its mediators are doing! The Annua Report
is the Commission’s vehicle for sharing information with the larger dispute
resolution community, court and bar officials and others around the State.
The Commission invites mediators to visit its web site and to read the An-
nual Report and to relay any comments to the Commission’s office.

ArbitratorsWanted!

The North Carolina Catholic Diocese is seeking dispute resolution profes-
sionals interested in serving on arbitration panels for resolution of interna
grievances through its Employee Program Solving Program. Arbitrators will
be appointed by the Bishop and serve on call to arbitrate at the Catholic Cen-
ter in Raleigh. Arbitrators serving on the panel will be selected by dispu-
tants once internal mediation has failed. Those interested in learning more
about this opportunity may contact Joseph Diab, Mediation/Arbitration Ad-
ministrator at (919) 841-1544 or JDiab@mindspring.com.



Upcoming Training

Superior Court

Duke Private Adjudication Center will offer the 40-hour superior court mediator training course on November 13-
17, 2002; January 8-12, 2003; and April 30-May 4, 2003. All programs are in Durham. For more information or to
register, contact Cheril Pulliam at (919) 416-3722.

Mediation, Inc., will offer the 40-hour superior court mediator training course: November 6-10, 2002, in Raleigh;
and January 22-26, 2003, in Raleigh, NC. For more information or to register contact Thorns Craven at 336-777-
1477.

Family Financial Trainingoc

Atlanta Divorce Mediators, Inc. will offer the 40-hour family mediation training program on: November 14-19,
2002, in Memphis, TN; December 5-9, 2002, in Atlanta, GA; and on December 12-17, 2002, in Nashville, TN. For
more information, contact Dr. Elizabeth Manley at 1-800-862-1425.

Mediation, Inc., will offer the 40-hour family mediation program on: February 5-9, 2003, in Raleigh, NC. For more
information or to register, contact Thorns Craven at 336-777-1477.

Atlanta Divorce Mediators, Inc. will offer an advanced mediator training course, Domestic Violence Issues in
Mediation, on November 7-8, 2002, in Atlanta, GA. For more information, contact Dr. Elizabeth Manley at 800-
862-1425.

AreYou Forgetting Something

The Commission has heard complaints from judicia staff and judges that family fi- ; nancial mediators
are not getting their Reports of Mediator to the court timely. Family Financial Rule T 6.B.(4) requires that
Reports be submitted within ten days of completion of a conference. |If a case settles pre-mediation, the
mediator must still file a Report informing the court of the settlement. It is important for mediators to remember
that they are not just mediators, but case managers as well for purposes of this Program. Unlike the Custody and
Visitation Mediation Program or the Court Ordered Arbitration Program, the FFS Program operates with no dedi-
cated or paid court staff. Judicia Assistants and Trial Court Coordinators already have plenty to do and resent it
when mediators do not follow through with their responsibilities. The FFS Program was designed to expedite set-
tlement of cases. To accomplish that purpose, mediators must be good case managers — scheduling mediations
promptly, enforcing deadlines, and reporting results timely. Mediators who fail to do these things, let the program
down and prevent judges from making the best use of their time. Please get those Reportsin. The Program and the

DRC Adopts New Forms

Two new forms have now been adopted by the Commission. They are designed to assist mediatorsin col-
lecting their fees. AOC-CV- 815, Motion for Show Cause Hearing and AOC-CV-816, Order of Contempt
for Non-Payment of Mediator’s Fees will be posted on the Commission’ s web site shortly at
www.ncdrc.org or are available through the Commission’s office. The Commission developed these forms
at the request of mediators seeking assistance in implementing FFS Rule 7.F. and MSC Rule 7.G.
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FFS Program Expansion

[ Origina pilot districts, plus three expansion pilot districts (12,25& 8)
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The Family Financial Settlement Program is one bright spot in the otherwise bleak financial picture facing North
Carolina's courts. The “user pay” model on which the program is predicated has permitted it to expand at a time
when taxpayer funded dispute resolution programs have stalled or even contracted. The above map tracks expansion
over the past fiscal year. During the new fiscal year, the Commission will work to encourage Chief District Court
Judges in the remaining districts to establish programs.

Federal Magistrate Upholds Confidentiality
A case ordered to mediation in superior court ended in an agreement and was ultimately dismissed with prejudice.
However, the dispute later resurfaced in federal court under diversity jurisdiction when the plaintiff alleged that
fraudulent misrepresentations were made by the defendant during the mediation. Those misrepresentations, he as-
serted, resulted in his settling for a lesser amount than he was entitled to receive. The plaintiff sought to have the
agreement set aside and rescinded. The plaintiff asked the mediator to file an affidavit describing discussions during
the mediation and to turn over his notes.

The mediator contacted the Commission. The Commission responded with an Advisory Opinion (#03-01) which
cautioned the mediator against voluntarily giving the affidavit or attending a deposition. The Commission wrote that
to do so would be aviolation of the Standards of Professional Conduct for Mediators. Standard I11.A. provides that,
“Apart from statutory duties to report certain kinds of information, a mediator shall not disclose, directly or indi-
rectly, to any non-party, any information communicated to the mediator by a party within the mediation process.”
The mediator refused to cooperate and was later subpoenaed.

In his order, the federal magistrate came out strongly in favor of confidentiality. He wrote that while the North
Carolina statute does not specifically address whether a mediator can testify when a fraud is alleged to have been
perpetrated during a mediation, it does create a broad rule that mediators shall not be compelled to testify and then
provides limited exceptions. He concludes that confidentiality is essential to the mediation process and notes that
the defendant failed to give the court adequate reason to dispense with the confidentiality requirement. Copies of the
order which was issued in George v. McClure, 7:0222-MC-3, (E.D.N.C., September 20, 2002) is available through
the Commission’s office.
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