
8 SUMMER 2003

Judicial Independence Requires
More Resources and Greater
Management Flexibility

B Y J O H N M E D L I N A N D R H O D A B .  B I L L I N G S

“The legislative, executive, and supreme judicial powers of the State government shall be forever separate and distinct from each

other.” N.C.Const., Art. I, §6.

“All courts shall be open; every person for an injury done him in his lands, goods, person, or reputation shall have remedy by due

course of law, and right and justice shall be administered without favor, denial, or delay.” N.C. Const., Art. I, §18.

“The judicial power of the State shall, . . . be vested in a . . . General Court of Justice. The General Assembly shall have no power

to deprive the judicial department of any power or jurisdiction that rightfully pertains to it as a co-ordinate department of the

government, . . ..” N.C.Const., Art. IV, §1.

“The General Assembly shall provide for an administrative office of the courts to carry out the provisions of this Article.”

N.C.Const., Art. IV, §15.

“ . . . The operating expenses of the judicial department, . . . shall be paid from State funds. N.C.Const., Art. IV, §20.

“The General Assembly shall prescribe and regulate the fees, salaries, and emoluments of all officers provided for in this Article

but the salaries of Judges shall not be diminished during their continuance in office. In no case shall the compensation of any

Judge or Magistrate be dependent upon his decision or upon the collection of costs.” N.C.Const., Art. IV, §21.



The Importance of an Independent
Judiciary to our Constitutional Form of
Government

We begin by quoting from a variety of
current and historical voices speaking on the
importance of judicial independence to our
constitutional form of government.1

“Judicial independence in the United States
strengthens ordered liberty, domestic tran-
quility, the rule of law, and democratic ideals.
At least in our political culture it has proven
superior to any alternative form of discharg-
ing the judicial function than has ever been
tried or conceived.”2 Judicial independence
is “one of the crown jewels of the nation’s sys-
tem of government.”3 An independent judi-
ciary is essential not only to provide all per-
sons a fair and open forum for the lawful and
peaceful resolution of their disputes and for
the prosecution of criminal charges, “judicial
independence is an essential ingredient of the
protection of individual liberty and equality
in our constitutional system. Moreover, the
independent judiciary checks the legislative
and executive branches of government,
thereby maintaining our constitutional com-
mitments . . . to separation of powers . . ..”4
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O
ur thesis is this: An independent judiciary is essential to the prop-

er functioning of our democracy. Judicial independence requires

adequate funding for the courts. The courts have a constitutional

right to adequate funding and may, in some cases, even compel

the appropriation of the funds they need to function properly. For years the demands on North

Carolina’s courts increased dramatically while their needs have been demonstrably under fund-

ed. The effects of this under funding are exacerbated by the detailed purpose and line item lim-

its placed by the General Assembly on the expenditure of funds that are appropriated. Fully

adequate funding for all the courts’ needs eventually must be achieved. However, as a first step,

the judicial branch of government should be given greater flexibility and have accountability for

the management of the funds that are appropriated.



“The courts of justice are to be considered as
the bulwarks of a constitutional government
against legislative encroachments.”5

“Judicial independence is the freedom
that a judge should have to decide a case . . .
based on the facts and the law, free from out-
side pressures . . ..”6 “A truly independent
judiciary is one that issues decisions and
makes judgments which are respected and
enforced by the legislative and executive
branches; [and] that receives an adequate
appropriation from [the legislature] . . ..
Judicial independence includes the inde-
pendence of an individual judge as well at
that of the judiciary as a branch of govern-
ment.”7 As Chief Justice John Marshall once
said, “[T]he greatest scourge an angry
Heaven ever inflicted upon an ungrateful
and sinning people was an ignorant, a cor-
rupt, or a dependent judiciary.”8

Judicial Independence Requires Adequate
Resources

The Functional Need
We believe that, just as the judicial branch

itself is no more an option in our constitu-
tional form of government than are public
safety and education, so an adequately fund-
ed and effective judicial branch is not an
option. Justice in the courts is not a “service”
that may be offered or withheld at the will of
another branch of government. Nor may jus-
tice be denied or delayed through inadequate
funding for the courts. If the power to with-
hold funding is the power to destroy, the
power to provide inadequate funding is the
power to cripple and eventually to destroy,
just more slowly.

The North Carolina Supreme Court has
identified the risk this way: “In the realm of
appropriations, some overlap of power
between the legislative and the judicial
branches is inevitable, for one branch is
exclusively responsible for raising the funds
that sustain the other and preserve its auton-
omy. The danger this fiscal structure poses
for the balance of power has long been rec-
ognized:

‘It is equally evident that the members of
each department should be as little
dependent as possible on those of the oth-
ers for the emoluments annexed to their
offices. Were the executive magistrate, or
the judges, not independent of the legis-
lature in this particular, their independ-
ence in every other would be merely
nominal.’

The Federalist No. 51, at 321 (J.
Madison)(Arlington House ed.).”9

Constitutional Mandates
Many of the provisions of the North

Carolina Constitution quoted at the begin-
ning of this article express a constitutional
mandate for adequate resources for the judi-
cial branch.

Section 6 of Article I provides that “the
legislative, executive, and supreme judicial
powers of the state government shall be for-
ever separate and distinct from each other.”
Yet if the legislature has the unfettered dis-
cretion to determine how much funding, if
any, to provide for the judicial branch, the
supreme judicial power is not separate or dis-
tinct from, but dependent on, the legislative
power. A constitutional entitlement to ade-
quate funding is therefore essential to main-
tain the required separation of powers.

Section 18 of Article I provides that “All
courts shall be open; every person . . . shall
have remedy by due course of law, and right
and justice shall be administered without
favor, denial, or delay.” Yet if the legislature
provides resources that become increasingly
less adequate for the courts’ needs, the courts
will be open less, every person’s remedy will
become less adequate, and justice will be not
only delayed but also eventually denied.

Section 3 of Article IV provides that the
“General Assembly shall have no power to
deprive the judicial department of any power
or jurisdiction that rightfully pertains to it as
a coordinate department of the govern-
ment.” Yet if it may provide funding that is
less than adequate for the operations of the
courts, it may effectively deprive the judicial
department of its power by making it impos-
sible for it to function effectively.

Section 20 of Article IV of our
Constitution states categorically that the
“operating expenses of the judicial depart-
ment shall be paid from state funds.” Thus,
even though the General Assembly has the
constitutional authority to raise revenues and
make appropriations from state funds, the
Constitution requires it to pay the operating
expenses of the judicial department. Inherent
in the obligation to pay the operating
expenses is the obligation to provide funds
that are adequate for the courts’ opera-
tions.10

These constitutional provisions may
alone provide sufficient support for the
proposition that North Carolina’s judicial
branch of government is entitled to adequate

funding from the legislative branch.
However, the courts in some states have
reached the same conclusion by relying on
their inherent power as a separate and inde-
pendent branch of government. The North
Carolina Supreme Court addressed the
inherent power of the courts to compel ade-
quate funding in the leading case of In Re
Alamance County Court Facilities, 329 N.C.
84 (1991). There it said:

In order to preserve the independence of
the judicial branch, courts in other states
have exercised their inherent power even
to seize purse strings otherwise held
exclusively by the legislative branch, hold-
ing such intrusions justified by judicial
self-preservation.  . . . We hold that when
inaction by those exercising legislative
authority threatens fiscally to undermine
the integrity of the judiciary, a court may
invoke its inherent power to do what is
reasonably necessary for ‘the orderly and
efficient exercise of the administration of
justice.’ [Citation omitted].11

Increasing Demands on Court Resources
Since our state’s unified statewide court

system was fully established in 1970, demo-
graphic, social, and economic trends have
placed increasing demands on our courts.
Between 1980 and 2002, the population of
North Carolina increased by 41%, from 5.9
million in 1980 to 8.3 million in 2002.12

Case filings increased even more: by 94%,
from 1.6 million in 1980-81 to 3.1 million
in 2001-2002.13 The increase from 1999-
2000 to 2001-2002 alone was 11%, from
2.8 million to 3.1 million.14 Felony filings
increased 5% in just the most recent year,
from 96,000 in 2000-2001 to 101,000 in
2001-2002.15

More significantly, over the same time
period cases became increasingly more com-
plex and time consuming. Crimes have
become more numerous and violent.16

Pretrial proceedings, jury selection, trials,
and post-conviction proceedings have all
become more time consuming.17 Death
penalty cases, especially, are vastly more com-
plicated and time consuming than they were
before the reinstatement of the death penalty
in 1977.18 Juvenile crime has increased dra-
matically, and violent juvenile crime even
more. The aging of the population has
increased the number and complexity of pro-
bate matters and the need for judicial
guardianship proceedings. Not only did
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adoption by the General Assembly of the
Rules of Civil Procedure in 196719 increase
judicial time devoted to monitoring civil pre-
trial proceedings, the amount of civil litiga-
tion also has increased apace, with ever larg-
er amounts of money at stake and trials
increasing in complexity. Business litigation,
especially, has become dramatically more
complicated as North Carolina’s economy
has evolved from a local farm and manufac-
turing economy into one increasingly domi-
nated by high tech enterprises engaging in
nationwide and international commerce.

In the area of family law, modern views of
the family call for a unified judicial approach
to each family’s legal problems, requiring
even more specialized case administration
skills. Changes in the law, including passage
in 1981 of the act providing for equitable
distribution of marital property,20 have
placed tremendous new burdens on the
courts in the family law area, but little or no
attention has been given to the increased
demand placed on judicial and other
resources. 

The simple job of administering all these

cases requires larger and more skilled staffs
for judges, trial court administrators, district
attorneys, and clerks. 

The judicial branch now employs some
5,500 people, from Supreme Court justices
to deputy clerks to DA victim-witness coor-
dinators to AOC technicians and messen-
gers. Increased court personnel requires more
AOC personnel to handle salaries, benefits,
supplies, equipment, and technology. Other
factors place increasing personnel related
demands on the courts’ resources. Court
security requirements had increased dramat-
ically before 9/11 and have increased even
more since then. Better accommodations are
required for persons with disabilities.
Sensitive personnel issues—from workplace
safety to workplace harassment and discrim-
ination to drug issues—require more and
better ongoing training.

Decreased Ability to Perform Core
Functions

The most visible result of these increasing
demands is that the dockets of the courts
have become increasingly backlogged. In a

typical one-day criminal or traffic session of
district court, it is not uncommon for 500
and even 800 cases to be on the calendar,
with people standing three and four deep
along the walls and overflowing into the cor-
ridors. The problem continues in superior
court. For example, the median age for
felony cases increased from 129 days to 150
days in just the last two years.21 In one medi-
um sized county, the median age of criminal
cases pending in superior court as of June 30,
2002, was 306 days, and over 10% of the
murder cases had been pending for more
than three and a half years.22 Not only is it
true that justice delayed is justice denied, the
practical day-to-day effect on ordinary citi-
zens is that, as cases go undisposed of for
longer and longer periods of time, parties,
witnesses, and victims must return to court
more and more often to deal with each case.
Each trip to court involves unproductive
waiting time and time off from work or
other duties.

Not only is the core function of disposing
of cases impaired, general service to the pub-
lic declines. More cases mean more people to



be served when they file papers, make pay-
ments, and seek instructions. The increase in
pro se litigation—people’s increasing desire to
handle court matters without incurring the
expense of an attorney—demands higher
levels of service from all involved in the court
system and prolongs the length of the trials
that do occur. As more and more people have
more and more reasons to require informa-
tion about court matters, the ability of court
personnel to provide that information is
stretched to the breaking point. The chal-
lenge of doing so promptly, accurately, and
courteously becomes increasingly difficult.

Fair Trial Requires More than Judges,
Prosecutors, and Clerks

For years, appropriations have been
directed primarily toward increasing the
number of so-called “core” court personnel,
the assumption being that more judges, pros-
ecutors, attorneys for indigent defendants,
assistant and deputy clerks, and magistrates is
the main thing needed to keep up with
increasing demands on the courts. This is
simply not so. Effective alternative methods
of dispute resolution—arbitration, media-
tion, and case management, to name the
most obvious—are equally essential to the
courts’ performance of their core function.
There must be effective means to identify
and resolve those cases that can be resolved
without a trial, so that the trial resources of
the courts are reserved for providing full and
fair hearings to litigants involved in cases that
can not be resolved by other means.
Otherwise, simply putting more judges on
the bench and clerks in the courtroom will
be as effective as Sisyphus rolling the stone
up the hill.

Up-to-date technology also is crucial if
the courts are to perform their core func-
tions. In every field of human endeavor,
technology now frees people to do the things
only they can do by relieving them of the
burden of labor-intensive and time-consum-
ing tasks that can be done more efficiently
and effectively through technology. The
courts have lagged spectacularly far behind
most of the rest of our society in adopting
technology to perform menial recordkeeping
tasks, to manage information, and to inform
decision-making. For example, docketing
civil judgments—crucial to the security of all
real estate titles in North Carolina—is still
done by hand in giant red books stored on
rolling shelves in the clerk’s offices, as it was

in the nineteenth century. Although much
other court-related data is now recorded elec-
tronically, too often the technology used is
outdated, employing data entry terminals
that function essentially as they did in 1982
and storing the information in databases that
do not communicate with each other. This is
not for lack of desire, planning, or effort on
the part of the Administrative Office of the
Courts; AOC personnel have achieved out-
standing progress with very limited
resources. Limited resources is the problem.

Chronic Under Funding of North Carolina’s
Courts

Under Funding Demonstrated
The General Assembly has simply failed,

virtually since the establishment of our uni-
fied statewide court system in 1970, to
appropriate sufficient money to allow the
courts to keep up with the increasing
demands. Over the last five years, the judicial
branch’s percentage of total appropriations
made from the general fund for the opera-
tion of state government has declined notice-
ably. From 1992-1993 through 1997-1998,
this percentage averaged almost 3%, with a
high of 3.03% in 1993-1994. Over the past
five years, this percentage has averaged 2.7%,
with a low of 2.6% in 2002-2003.23 Though
this difference may seem small, the extra
0.4% of total appropriations would have
yielded over $57.5 million of additional
funds for the judicial branch in 2002-2003
alone.

One negative effect of this under funding
is an unacceptable increase in the workloads
of judges and other judicial officials.
Increases in the numbers of judges, magis-
trates, clerks, and prosecutors, though signif-
icant, simply have not kept up with case fil-
ings. As a result, since the 1983-84 fiscal
year, the caseload per district court judge has
increased 40%, the caseload per magistrate
has increased 36%, the caseload per prosecu-
tor has increased 36%, the caseload per clerk
has increased 29%, and the caseload per
superior court judge has increased 17%.24

Another negative effect of under funding
for the courts is on judicial salaries. Judicial
salaries have not kept up with salaries in the
legal profession, despite keeping up with the
cost of living. The result is that in 1998 (the
year of the most recent economic survey by
the North Carolina Bar Association), the
base salaries of our trial judges ranked well
below the median salary of all North

Carolina attorneys who had been out of law
school 12 or more years, and well below the
25th percentile of those practicing in the
state’s largest law firms.25 The situation has
not improved since then. This seriously
impairs the state’s ability to attract top poten-
tial jurists to the bench. 

Other Disturbing Trends
There are other disturbing trends. One is

the increased reliance on court costs to pro-
vide the revenue necessary to support the
courts. Since 1981, the fee for the support of
the General Court of Justice collected in dis-
trict court criminal cases, including traffic
infractions, has increased almost 400%, from
$19.00 to the current $75.00.26 The fee for
filing a small claim action has increased
860% in the same period, from $5.00 to the
current $43.00.27 This is despite the fact that
the overall cost of living has increased only
91%.28

The dynamic is this. The Administrative
Office of the Courts presents the courts’
budget requests to the legislative appropria-
tions committees. As the legislative session
goes on, it becomes clear that state funds will
not be made available to meet all or some-
times even a portion of those requests. So a
compromise is reached, and court costs are
increased to provide additional revenue from
which to fund at least a portion of the courts
needs. In recent years, court cost increases
have been used to fend off cuts in the courts’
budget even deeper than those that have
been made.

This trend raises three concerns. One is
that criminal and traffic defendants are bear-
ing an increasing portion of the cost of oper-
ating the courts, though they are among the
least able to pay and the cost of collecting
from them is itself an increasing demand on
the courts’ resources. The second concern is
the appearance that the criminal courts, and
especially the traffic courts, function largely
as a money mill, in which the issuance and
disposition of traffic citations may be driven
more by revenue needs than by interests in
traffic safety. The third concern is of poten-
tial constitutional magnitude. When court
cost revenues provide a crucial portion of the
revenues needed to pay judicial salaries and
provide other judicial department resources,
salaries of judges in general, if not those of an
individual judge, begin to appear to be
“dependent upon . . . the collection of costs,”
in violation of Section 21 of Article IV of the
Constitution.
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A second disturbing trend is the increased
reliance on non-state revenues to fund the
operations of the courts. Grant funds from
federal, local, and private sources are now an
important part of the funding used in many
counties for certain court functions, such as
prosecutors, case managers, and drug treat-
ment programs. Some counties are even
funding actual positions in clerks’ and dis-
trict attorneys’ offices,29 undermining the
very concept of a unified statewide court sys-
tem and creating a widening gap between the
quality of justice available in a few relatively
well-off, largely urban counties and the qual-
ity of justice available in the rest of the state.

Reliance on Expansion Budget
Encourages Under Funding

The problem of under funding begins
with the nature of the General Assembly’s
appropriations process. For each biennium
there is a continuation budget and an expan-
sion budget. The continuation budget is a
static budget that carries into each new bien-
nium only the number of positions and the
level of other expenditures that were
approved for the previous biennium. It is
intended only to maintain a constant level of
expenditure; it is not intended to maintain a
constant level of service in the face of increas-
ing demand. Meeting increased demand for
service is addressed in the expansion budget.
The result is that the additional resources
needed simply to maintain a constant level of
service in response to increasing demand
must be approved as if they provided an
“expansion” of service. A true expansion of
service, such as decreasing the number of
cases per judge so that the cases may be more
fully and fairly tried, would be at the outer
fringe of the expansion budget process.

From the courts’ point of view, this very
process has resulted in a steady erosion of the
resources needed to keep up. Two examples
will illustrate this point.

A few years ago the AOC and the
Conference of Clerks of Superior Court
commissioned a study by the highly respect-
ed Jefferson Institute to improve the meth-
ods used in projecting the number of assis-
tant and deputy clerks needed to keep up
with increases in the various types of cases
handled in our clerks’ offices.30 The Jefferson
Institute recommended an annual increase of
50 assistant and deputy clerks statewide over
the ensuing four years. Two of those four
years have now gone by and not one new
position has been funded. As a result, to

arrive at the point at which the Jefferson
Institute said the clerks’ offices should be in
2005 would require the addition of 100 new
assistant and deputy clerk positions in each
of the two years of the upcoming bienni-
um—an ambitious goal in the best of times
and a hopeless dream in these economic
times. But caseload increases do not halt for
a budget crisis.

The second example is equipment
replacement. All equipment eventually wears
out or becomes obsolete and must be
replaced. Replacing this equipment does not
expand the amount of equipment available
for court personnel; it simply maintains the
number of pieces currently in use. Yet the
continuation budget of the courts contains
no funds whatsoever for equipment replace-
ment. Funding to accomplish no more than
replacing worn out pieces of equipment
must be requested and appropriated in the
expansion budget. The result is that right
now it would take $1.9 million in the next
fiscal year to replace copy machines more
than five years old and $10.8 million in the
next fiscal year to replace computers five
years old.31 It is hard to understand how this
money could be viewed as “expanding” any-
thing. 

Remedies
Despite the increasing magnitude of the

under funding of the judicial branch of gov-
ernment, we do not believe that the time has
yet come to call on the courts to exercise their
inherent power to compel the General
Assembly to provide the resources the courts
need. Our own Supreme Court has urged
great caution in the exercise of such power.
“Typically the appellate courts have tempered
language about broad inherent power . . .
with self-restraint regarding the reach into the
public fisc. . . . The court’s exercise of its
inherent power must be responsible—even
cautious—and in the ‘spirit of mutual coop-
eration’ among the three branches.”32

We believe this spirit of mutual coopera-
tion should be animated by an aroused
bench, bar, and public. The Administrative
Office of the Courts has for too long been
virtually alone in advocating with the
General Assembly and the governor for the
needs of the courts. The normal mutual
cooperation inherent in the annual budget
process has not been without its accomplish-
ment. But more obviously is needed if we are
to achieve the goal of adequate funding for

the courts’ needs in the future. You readers
and your clients, friends, and neighbors also
need to press upon your legislators and upon
the governor the urgency of the courts’ needs
for dramatically increased state funding.

Here are suggestions both for long-term
goals and short-term strategies.

Increase Total Expenditures for the
Judicial Branch

One way to insure increased expenditures
for the judicial branch is to assure that the
courts receive a greater percentage of total
state expenditures. We believe that percent-
age should be at least 3%.33 Fixed percentage
funding is a neutral principal that works
equally well in good times and bad. In good
times it provides some assurance that the
courts will share equally with the other
branches of government in the increased
expenditures provided by increased revenues.
In bad times it assures that neither the gover-
nor nor the General Assembly may balance
the overall state budget on the back of the
court system by cutting its budget more than
the budgets of more favored projects in the
executive or legislative branch. It expresses
the principle that no department, agency, or
program in the executive or the legislative
branch can be more exempt from budget
cuts than is the judicial branch of govern-
ment as a whole. 

Even fixed percentage budgeting is only a
means to a larger end. We simply must work
together to convince the General Assembly
and governor that a system of justice that
deserves, and is able, to inspire public confi-
dence requires a court system that is fully and
adequately funded in all of its needs. It is not
enough merely to keep pace with inflation
and increasing caseloads, although that
would be a huge first step. Eventually the
courts need all the funds necessary to allow
them to reduce significantly the time it takes
to dispose of cases and to provide a prompt,
full, and fair trial to every litigant whose case
cannot be resolved by alternative means. This
is what justice is all about.

Greater Flexibility and Accountability in
Managing Judicial Branch Funds

Increasing the total appropriations for the
operation of the courts to the level required
to adequately meet their needs is, indeed, a
goal of constitutional magnitude. However it
is admittedly an ambitious goal, especially in
hard economic times. Therefore, we propose
a realistic short-term goal that can be
achieved immediately without any increased
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expense to the state. Give the judicial branch
greater flexibility and accountability in man-
aging the funds that it does receive. 

This greater flexibility and accountability
can be achieved in several ways, any one of
which would be a significant step forward.34

Here are the five steps we recommend:
(1) Make appropriations to the judicial

branch non-reverting. Appropriations for the
operation of the General Assembly have long
been non-reverting,35 and appropriations for
the operation of the University of North
Carolina System were put on a limited non-
reverting basis over a decade ago.36 The judi-
cial branch needs to be on the same basis.
Presently, any funds that are not spent by the
Judicial Department in a given biennium
“revert” to the state’s general fund and may
not be used by the Judicial Department in
future years. Although the courts obviously
are using every penny of the funds appropri-
ated each year, non-reversion would still be a
significant step forward. It would protect
funds unspent by the middle of the fiscal
year from being confiscated by the governor
to balance the budget. It would mean that
salary money saved when positions are held
vacant for a period of time could be carried
forward into the next year and used for non-
salary expenses such as equipment and tech-
nology. It would mean that funds could be
carried forward to a future year to take
advantage of better prices, quality, and tech-
nology.

(2) Appropriations for the operations of
the courts should be made on a single sum
basis. Again, this is the basis on which appro-
priations for the operation of the University
System are now made.37 Presently, appropri-
ations to the Judicial “Department” are made
to certain specific budget purpose and pro-
gram codes,38 and within each purpose and
program to a larger number of line items
identified by object codes. Within each pro-
gram and purpose, a bright line distinguish-
es the object codes for permanent personnel
positions from the codes for all other types of
expenditures. It is virtually impossible for the
director of the Administrative Office of the
Courts to move funds from one program or
purpose to another. It is even more difficult
to move funds within any program or pur-
pose from one side of that bright line to the
other.39 By contrast, the single sum approach
to appropriations would allow the judicial
branch much greater flexibility in moving
funds between programs as priorities and

needs change. It would also allow it to shift
funds from personnel to technology, equip-
ment, or other court needs, and vice versa.
This would result in a dramatic increase in
the ability of the judicial branch to manage
its own budget, to effect economies, and to
put available resources to work where they
are most needed.

(3) It should be made clear that, in times
of falling revenues, it is the chief justice and
not the governor who determines how the
judicial branch will cut its budget. Presently,
when state revenues decline, the governor
has the statutory responsibility to determine
how each state agency will reduce its expen-
ditures, so long as reductions are made pro
rata among all agencies.40 The Judicial
“Department” is treated like any agency in
the executive branch. While the governor
usually has deferred to the chief justice and
the AOC Director in determining how the
courts’ budget should be cut, this restraint is
self-imposed and not required by statute. We
believe judicial independence requires that
the chief justice have the ultimate authority
to determine whether, and how, to reduce
judicial branch expenditures in an effort to
balance the state budget in times of falling
revenue and that this authority should be
made clear.

(4) The continuation budget of the judi-
cial branch should be revised to include
reserves for additional court personnel need-
ed to keep up with projected workload
increases and for the replacement of worn
out and obsolete equipment. If these reserves
were included in the continuation budget,
the practical effect would be that, instead of
the courts having to persuade a majority of
the members of the legislative appropriations
committees to include this funding in the
next biennium’s expansion budget, the funds
would be included in the budget unless a
majority of the committee members were
persuaded to remove them. 

(5) The judicial branch should be given
substantial authority to manage its person-
nel. Again, this authority has already been
given to the university chancellors41 and is
implicit in the way the General Assembly
spends its money. This would apply at least
to positions within the AOC itself, to sup-
port staff in the offices of judges and district
attorneys, to assistant and deputy clerks of
superior court, and to magistrates. Presently,
all permanent positions in the judicial
branch are specifically established and

assigned by the General Assembly and fund-
ed in each year’s budget. The number of judi-
cial assistants for each judge, the number of
assistant and deputy clerks for each county,
the number of investigators for each district
attorney, the number of law clerks for each
supreme court justice, and, indeed, the num-
ber of printing press operators in the AOC’s
print shop, are determined by the General
Assembly. Once created and assigned, these
positions may not be abolished or trans-
ferred, nor may new positions be created,
except by the General Assembly in a future
year’s budget.42 Our recommendation
would allow the AOC Director, for instance,
to reduce the AOC print shop staff by one so
as to add a computer programmer to a team
developing new cost saving technology for
the courts. It would allow the director to
move a deputy clerk position from a county
with a relatively light workload to one over-
whelmed by unanticipated case filings. It
would allow the director to respond to labor
saving technology by abolishing two labor
intensive positions and combining the two
salaries to hire one highly skilled technician
or an extra senior prosecutor for an over-
worked district attorney.

The North Carolina State Judicial
Council has adopted proposed legislation to
implement these five suggestions and has rec-
ommended enactment of this legislation by
the General Assembly. We need your help to
get them enacted. Most will not cost the state
an extra dime. They all would allow the judi-
cial branch to effect savings and use available
funds more effectively. In that way they will
at least help keep the courts from falling still
farther behind in keeping up with the
demands on their resources. 

Please help by contacting your senators
and representatives to express your views on
these issues, which are so vital to the inde-
pendence of our state’s judicial system and to
the effective functioning of our form of gov-
ernment. 

Rhoda Billings is professor of law at Wake
Forest University and a former chief justice of
the North Carolina Supreme Court. John
Medin is a retired chief executive officer of
Wachovia Corporation. They are members of
the North Carolina State Judicial Council.
Medlin was chair of the Commission on the
Future of Justice and the Courts in North
Carolina, and Billings was a co-chair. The
authors wish to express their appreciation for the
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assistance in preparing this article provided by
Thomas J. Andrews, General Counsel, North
Carolina Administrative Office of the Courts.
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